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JUDGMENT 

 

The prosecution case, in brief, is as follows:-  

That that On 10.11.15  one Jeuti Devi, W/O- Khedu Chouhan lodged an 

FIR with the Officer-in-charge of Kalaigaon P.S. and alleged that on 06/11/15 at 

4 pm her husband Khedu Couhan went to bring their cows by riding his bicycle. 

When he reached near the Kalaigaon college, the accused person Rafiqul Haque 

came in his motorcycle bearing no AS-01-AA-0269 at high speed and in negligent 

manner, hit her husband from the backside. As a result he fell down from the 

bicycle and got injury. He was admitted at Kalaigaon Hospital by 108 service. 

Later on, he was referred to Mangaldai Civil Hospital and GNRC Hospital for 

better treatment. As she was busy in the treatment of her husband in hospital, 

she was late in filing the FIR. So the informant prayed before police for taking 

necessary action against the accused person.  



  On receipt of the F.I.R., Kalaigaon P.S. Case No. 219/2015, U/S 279/338 

I.P.C. was registered. Accordingly police went for investigation, examined 

witness, collected evidence and on completion of investigation finding sufficient 

materials u/s 279/338 I.P.C. against accused Rafiqul Haque submitted the 

Charge-sheet against accused Rafiqul Haque. Hence the prosecution case is. 

 That upon receipt of the Charge sheet the Learned CJM Udalguri, 

transferred the case to this court and this court, on perusal of the Charge sheet 

and the other documents sent by the police u/s 173 Cr.P.C. found sufficient 

materials to proceed against the accused and issued process against him.  

Accordingly accused Rafiqul Haque appeared before the court and the 

necessary documents u/s 207 of Cr. P.C. were given to the accused and 

considering the relevant documents and hearing both the parties, particular of 

the offences u/s 279/338 I.P.C. were read over and explained to accused Rafiqul 

Haque to which he pleaded not guilty and claimed to be tried. 

During trial prosecution side examined six witnesses who were cross 

examined by the defence. The prosecution declined to examine any other 

witnesses on their behalf and prayed for closing the evidence of the prosecution 

witnesses. Accordingly the evidence of the prosecution side was closed. The 

examination of the accused u/s 313 of Cr.P.C. was recorded as per law and kept 

with the record. No defence witness was examined. 

 I have heard the arguments of both the sides and perused the evidence 

on record.  

 

POINTS FOR DETERMINATION: 

 After perusal of record and hearing the parties the following points for 

determination arose before this court in the instant case-  

(i) Whether on 06.11.15 at about 4.00  pm accused Rafiqul Haque 

drove his vehicle on public road in a manner so rash and negligent 

as to endanger human life or to be likely to cause hurt or injury to 

any other any and thereby committed the offence punishable u/s 

279 IPC? 



(ii) Whether on 06.11.15 at about 4.00  pm accused Rafiqul Haque 

caused grievous hurt to Khedu Chouhan by doing a rash and 

negligent act and thereby committed the offence punishable u/s 

338 IPC? 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

For the sake of convenience both the points for determinations are taken 

together for discussion.  

PW 1 Jeuti Devi stated that she is the informant of the case. Shee  knows 

the accused person. The incident took place before three days of last Dewali. Her 

husband was going to take the bullock from the field. She and Josoda Devi were 

going behind her husband. While her husband was going on foot on the left side 

of the road, the accused, riding one motorcycle, hit her husband from the 

backside. The accused was riding the motorcycle in hugh speed. Her husband fell 

on the road. The accused tried to run away. However the public caught the 

accused. later they took her husband to Mangaldoi Civil Hospital and from there 

they took her husband to GNRC at Guwahati. For about three months her 

husband was in GNRC for treatment. About three days of the incident she lodged 

the case in the police station. 

In the cross examination PW1 stated that On the day of the incident, 

there was 2/3 persons near the place of the occurrence. She does not remember 

them. Police did not interrogate her. police came to place of the occurrence. 

There was nobody in her house except her daughter at the time of incident. Her 

son came to her house after the incident. She has not submitted the document in 

the court in connection with the treatment of her husband. It is not a fact that 

due to the fault on the part of her husband, the accident took place. It is not a 

fact that she did not see the accident. It is not a fact that she has deposed 

falsely.    

PW 2 Joshoda Devi stated that she knows the informant and the accused. 

The incident took place on 06/11/2015. Khedu Chauhan went to bring their cows 



by the side of the road and then the accused coming in a motorcycle in high 

speed and negligent manner, hit Khedu from his backside.  Khedu Chauhan as 

well as the accused fell down on the road. The accused tried to run. However 

public caught him. Later Khedu Chauhan was taken to the Kalaigaon hospital. 

From there Khedu Chauhan was taken to Mangaldoi hospital and from there to 

GMCH and ultimately to GNRC. Khedu Chauhan was in GNRC for about 2/3 

months. Khedu Chauhan is still under treatment. Later on Jeuti Devi lodged the 

case after 4/5 days as she was busy in the treatment of Khedu Chauhan.  

In the cross examination PW2 stated that at the time of the incident she 

was in front of her house. Police interrogated her. It is not a fact that she said to 

police that on the day of the incident she was in her house after having their 

meal and after 5 minutes she heard that some motorcycle hit her father. It is not 

a fact that she did not see the accident and how the accused drove the 

motorcycle. It is not a fact that she has deposed falsely. It is not a fact that due 

to the fault on the part of father, the accident took place. They have not 

submitted the medical document of her father in the court. She did not say to 

police that the accused was carrying pipe in his motorcycle.  

PW 3 Kamal Chouhan stated that he knows the informant and the 

accused. The incident took place about 7 months ago at about 5 pm. The 

accused coming in a motorcycle in high speed and negligent manner, hit Khedu 

Chauhan from his backside.  He was coming along the road. Khedu Chauhan as 

well as the accused fell down on the road. Khedu Chauhan was taken to the 

Kalaigaon hospital. From there Khedu Chauhan was taken to Mangaldoi hospital 

and from there to GMCH and ultimately Khedu Chauhan was taken to GNRC. 

Khedu Chauhan is still under treatment.    

In the cross examination PW3 stated that Khedu Chauhan belongs to his 

village. He saw the accident from a distance of about 70/80 meter. It was winter 

at the time of the accident. It was not dark at the time of the accident. The 

incident took place between 4 pm to 5 pm. It is not a fact that he did not see the 



accident. At the time of the accident some people were present. Later on many 

people came to the place of the incident.   

PW 4 Bimal Chouhan stated that he knows the informant and the 

accused. The incident took place about 8 months ago at about 5 pm. He was 

coming from the field. At about 50 feet distance he saw the accused coming in a 

motorcycle in high speed and negligent manner, hit Khedu Chauhan from his 

backside.  Khedu Chauhan was coming by the side of the road. The accused was 

driving the motorcycle with one hand and looking at the back side of the 

motorcycle. As soon as the accused hit Khedu Chauhan, Khedu Chauhan as well 

as the accused fell down on the road. The accused wanted to run. However the 

public caught the accused. Khedu Chauhan was taken to the Kalaigaon hospital. 

From there Khedu Chauhan was taken to Mangaldoi hospital and from there to 

GMCH and ultimately Khedu Chauhan was taken to GNRC. Khedu Chauhan was 

in GNRC for about 2 ½ months. Khedu Chauhan is still under treatment.  

In the cross examination PW4 stated that Khedu Chauhan belongs to his 

village. At the time of the accident, he does not remember who was there as he 

was looking at the victim. It was not dark at the time of the accident. It is not a 

fact that there was no fault on the part of the accused. It is a fact that he did not 

say to police that  on the day of the incident the accused was driving the 

motorcycle with one hand and looking at the back side of the motorcycle. He did 

not say to police as police did not ask him.  It is not a fact that he did not see the 

accident. It is not a fact that he has deposed falsely.  

PW 5 Dr. C.P. Payeng stated that on 06.11.15 at about 5 pm while he 

was working Medical Officer at Kalaigaon State Dispensary, he examined one 

Khedu Chouhan . on examination he found abrasion over the right lateral aspect 

of leg, tenderness with swelling over posterior aspect of head. As per his opinion 

the injury was fresh, simple in nature caused by blunt object. 

In the cross examination PW5 stated that  the type of injury is possible if 

one falls on the ground. No case reference is given in his report. 



PW 6 Hiran Kr. Bora stated that On 6/11/15 he was in Kalaigon police 

station. On that day he got an information over phone from one Md. Kadir Ali 

that one accident took place in front of ABSU office at the college road of 

Kalaigon. Immediately he went to the place of occurrence. He saw the victim 

Khedo Chauhan lying on the road. He saw one motorcycle AS01 AA 0269 lying on 

the road. The rider of the said motorcycle namely Rafiqul Haque was kept by the 

public. Immediately he sent both the victims as well as accused, rider of the 

motorcycle to hospital. The accused was discharged from the hospital after 

preliminary treatment and he took him to the police station. On 10/11/15 the FIR 

was lodged by Jyoti Devi and O/C of the Kalaigoan police station registered one 

case and asked him to investigate into the case. However on the day of the 

accident he went to the place of occurrence on receipt of the information and he 

drew the sketch map of the place of occurrence and he also seized the 

motorcycle from the place of occurrence. He also sent the seized motorcycle for 

MVI examination. he took the statement of the witnesses in the instant case. On 

completion of the investigation he submitted the charge sheet against accused 

Rafiqul Haque under section 279/338 IPC. 

In the cross examination PW6 stated that he has not collected any 

document relating to the medical treatment at GNRC or at Mangaldai. The FIR 

was not lodged on the day of the accident, though the informant came to the 

police station as well as to the hospital. No explanation is given in the FIR as to 

the delay in lodging the FIR except the busyness with the treatment of the 

victim. On 13/11/15 he recorded the statement of the witnesses. He has not 

mentioned in the case diary about the delay in the recording of the statement of 

the witnesses under section 161 Cr.PC. He did not record the statement of Kadir 

Ali who gave the information about the accident for the first time. The informant 

did not say to him that the victim was taken to Guwahati for medical treatment. 

Jasoda Devi did not say to him that the victim was taken to the Guwahati for 

medical treatment. Kamal Chauhan and Bimal Chauhan did not inform him that 

the victim was taken to Guwahati for medical treatment. It is not mentioned in 

the seizure list that the seized motorcycle was seized from the place of 



occurrence. He has not mentioned in his seizure list that the seized motorcycle 

was lying in the place of occurrence. He has not collected the medical certificate 

of the accused. Though it is mentioned in his case diary that the motorcycle was 

seized from the place of occurrence, it is not mentioned in his case diary that the 

motorcycle was found while it was lying on the road. It is not a fact that the 

accident took place due to the fault on the part of the victim.  

At the stage, I would like to go through the relevant legal provision. 

Section 279 of the Indian Penal Code lays down about  Rash driving 

or riding on a public way.— 

―Whoever drives any vehicle, or rides, on any public way in a manner so 

rash or negligent as to endanger human life, or to be likely to cause hurt or 

injury to any other person, shall be punished with imprisonment of either 

description for a term which may extend to six months, or with fine which may 

extend to one thousand rupees, or with both.‖ 

The case of the prosecution is that at about 4PM on 6/12/15 while khedu 

Chauhan went to bring bullock from the field and walking along the road, taking 

his side, and reached in front of Kalaigoan college, accused Rafiqul Haque 

coming in high speed, riding his motorcycle bearing number AS01 AA0269 hit 

Khedu Chauhan from backside and injured him severely. Immediately Khedu 

Chauhan was taken to Kalaigaon State Dispensary and he was admitted there. 

However later on Khedu Chauhan was referred to Mangaldai Civil Hospital and 

from there Khedu Chauhan was taken to GNRC at Guwahati.  

In support of the case of the prosecution 6 PWs were examined. PW1 

stated that on the day of the accident while her husband was going on foot on 

the left side of the road to take the bullock from the field, the accused riding his 

bicycle in high speed, hit her husband. PW1 also stated that at the time of the 

accident she and Jasoda Devi were going behind Khedu Chauhan. In support of 

the PW1, PW2 Jasoda Devi stated that on the day of the accident when Khedu 

Chauhan went to bring the cows by the side of the road, accused coming in a 

motorcycle in high speed and negligent manner, hit Khedu Chauhan from the 



backside and that Khedu Chauhan and accused fell down on the road. By this 

statement it is found that PW2 corroborated PW1 in material particulars.  

In support of PW1 and PW2, PW3 deposed that on the day of the 

accident accused, coming in a motorcycle in high speed and negligent manner, 

hit Khedu Chauhan from backside and that he was coming along the road. It is 

found that PW3 reaffirmed the fact that he saw the accident from the distance of 

about 70 to 80 meters. The allegation that the accused drove the vehicle in 

negligent manner is supported by PW4 as PW4 deposed that on the day of the 

accident the accused was driving the motorcycle with one hand and looking at 

the backside of the motorcycle.  

Riding a motorcycle with one hand and then looking at backside of the 

motorcycle is nothing but the sheer negligence on the part of the accused.  

Moreover PW4 supported the PW1, PW2 and PW3 by way of 

corroborating PW1, PW2 and PW3. PW4 stated that on the day of accident he 

was coming from the field and at about 50 feet distance he saw the accused 

coming in motorcycle in high speed and hitting Khedu Chauhan from backside. It 

is found that the defence could not impeach the credit of PW1, PW2, PW3 and 

PW4 by way of cross examination.  

Moreover the identity of the accused is not disputed as PW1, PW2, PW3 

and PW4 have specifically stated that it was the accused who caused the 

accident. Moreover in support of the evidence of these 4 PWs, PW6 stated that 

on the day of the accident when he got an  information that the accident took 

place at the college road of Kalaigaon, he went to the place of occurrence and 

saw the victim Khedu Chauhan lying on the road. PW6 also stated that he saw 

the one motorcycle bearing number AS 01 AA0269 lying on the road. PW6 also 

stated that the rider of the motorcycle namely Rafiqul Haqui was kept by the 

public. The fact that on the day of the accident accused was kept by the public is 

also supported by PW1, PW2 and PW4 as PW1, PW2, and PW4 deposed that on 

the day of the accident after causing the accident when the accused wanted to 



run, the public caught the accused. So there is no doubt as to the identity of the 

accused.  

The fact that Khedu Chauhan got injury on the day of the accident has 

been also supported by PW5 who is the medical officer and who examined Khedu 

Chauhan on the day of the accident immediately after the accident. From the FIR 

it is found that accident took place at about 4 pm on 6/12/15 and PW5 examined 

Khedu Chauhan at about 5 pm on 6/12/15. PW5 proved the Medical Report of 

Khedu Chauhan as exhibit 2. On perusal of Exhibit 2 it is found that on the day of 

the accident Khedu Chauhan got injury in his leg and in his head.  

From the evidence it is found that there is no doubt that on the day of 

the accident it was the accused who caused the accident and thereby caused 

injury to the victim beyond reasonable doubt.  

However as per section 222 (2) of Cr.P.C. when a person is charged 

with an offence and facts are proved which reduce it to a minor offence, he may 

be convicted of the minor offence, although he is not charged with it. 

It is found that though the prosecution has failed to prove the guilt of the 

accused u/s 338 IPC beyond reasonable doubt, it is found that prosecution has 

been able to prove the ingredients of the offence u/s 337 IPC. As from perusal of 

the medical report of the victim it is found that the victim got simple injury and 

not grievous injury.  

It is a known fact that the minor offence should be composed of the 

some of the ingredients of the main offence.  

 It is well settled that the minor offence should be composed of some of 

the ingredients of the main offence i.e. it should be essentially a cognate offence 

of the major offence and not entirely distinct and different offence, constituted 

by altogether different ingredients.   

 

 



Rash or negligent driving does not depend on the speed of the vehicle 

nor condition of the road. The more bad the condition of the road is the greater 

caution and care should be taken while driving on a public road because the lives 

of others are in the hand of driver/rider. 

Hence prosecution has been able to prove that accused Rafiqul Haque on 

06.11.15 at about 4.00 pm caused hurt to Khedu Chouhan by doing a rash and 

negligent act and thereby committed the offence punishable u/s 279/337 IPC by 

adducing cogent evidence and beyond reasonable doubt. 

 

ORDER 

 

In view of the conclusion made above I hold the accused Rafiqul Haque 

guilty of the offence u/s 279/337 IPC.  However accused Rafiqul Haque is not 

guilty for the offence u/s 338 IPC and hence accused Rafiqul Haque is acquitted 

from the charge u/s 338 IPC and set at the liberty forthwith.  

In view of above, I convict accused Rafiqul Haque U/S.279/337 of the 

IPC. 

I have considered as to whether the provisions of the Probation of the 

offenders Act, 1958 can be applied in the instant case. It is found that no 

previous conviction is proved against the accused by the prosecution and having 

regard to the nature of the offence and the character of the offender and as it is 

expedient to do, I am of the opinion to release the accused after due admonition 

u/s 3 of Probation of Offenders Act. 

      I have also gone through the section 5 of the Probation of the offenders 

Act, 1958 which lays down as follows:  

 Power of the court to require released the offenders to pay 

compensation and costs: (1) the court directing the release of an 

offender under section 3 or 4 may if thinks fit, make at the same time a 

further order directing him to pay (a) such compensation as the court 

thinks reasonable for the loss or injury caused to any person by the 

commission of the offence. 



Taking note of the relevant legal provision and for the ends of justice, I 

deem it fit to direct the accused to pay Rs. 5000/- (Rupees Five thousand only) 

as compensation for the loss or injury caused to the victim Khedu Chauhan) as 

the victim got injury due to the accident caused by the accused. 

 The seized vehicles shall be returned to its registered owner in due course 

of time.  

A copy of judgment shall be furnished to the accused Rafiqul Haque free 

of cost.  

The bail bond of the accused Rafiqul Haque is extended for a further 

period of 6 months from today as per provisions of Section 437A, Cr.P.C as 

amended up to date.  

  The judgment is delivered in the open Court under my hand and the 

seal of this court on this the 22nd  day of February, 2017. 

 

  

(N.C.BHUYAN) 

  Judicial Magistrate 1st Class  

     Udalguri 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

APPENDIX:- 

 

1. Prosecution witnesses  

PW 1 Jeuti Devi 

PW2  Joshoda Devi 

PW3  Kamal Chouhan 

PW4  Bimal Chouhan 

PW5  Dr. C.P.Payeng  

PW6  Hiran Kr. Bora 

 

2. Defence witnesses  

None   

3. Prosecution exhibits.  

EX 1 – FIR 

Ex 2 -  Medical Report 

4. Defence exhibit. 

None 

(N.C.BHUYAN) 

Judicial Magistrate 1st   Class    

Udalguri 

 


